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EDMUND G. BROWN JR., Attorney General
of the State of California

ALFREDO TERRAZAS
.Senior Assistant Attorney General

JANICE K. LACHMAN, State Bar No. 186131
Supervising Deputy Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550 -

Telephone: (916) 445-7384

Facsimile: (916) 327-8643

Attorneys for Cornplaiﬁant

| BEFORE THE |
CALIFORNIA BOARD OF OCCUPATIONAL THERAPY
- DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Statgmeni of Issues Against:. ‘Case No. UL2007-423
BENJAMIN THOMAS JAYNE. - STATEMENT OF ISSUES
24950 Via Florecer, #82 .- : ' -
Mission Viejo, CA 92692
Respondent.

' Co‘mp_lainant alleges:
PARTIES
1L Heatlﬁer Martin (“Complainant™) bringé this Stateménf_ 'o,f Issues solely in
her ofﬁcial capacity as tﬁe 'Executive Officer of the California Board of .Occupatioﬁal Therapy
(“Board”‘), Department of Coﬁsumer Affaifs, '

2. On or about September 19, 2008, the Board received an applicafion for an

occupafional therapist license from Benjamin Thomas Jayne (“Respondent™). On or about

September 16, 2008, Respondent certified under penalty of perjury that all of the information
contained in the application was true and corlfec't. ”fhe Board denied the application on
November 26, 2008,
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STATUTORY PROVISIONS

3. Busmess and Professions Code (“Code”) section 2570 26, subd1v151on (),
states that “[t]he board may, after a hearing, deny, suspend, revoke, or place on probatlon a
license, certificate, inactive license, inactive certificate, or l}mlted permlt”.

4, - Code section 2570.27, subdivisioni(b), states that “[t]he board may issue
an i-niti,al license on probation, with specific terms and conditions, to any applicant who has
violated any provision of this chapter or the regulations ado.p.ted pursuémt to it, but who has met
all other reqnirements for 1icensu‘re.'..I |

| 5. Code section 2570.28 states, in pertinent part:
The board may deny -or discipline a licensee for any of the following:

(a) Unprofessional conduct . . .

(e) Conviction of a crime or of any offense substantially related to the
qualifications, functions, or duties of a licensee, in which event the record of the
conviction shall be conclusive evidence thereof

- (h) Comrnlttlng any fraudulent, dishonest, or corrupt act that is
. substantially related to the qualifications, functions, or duties of a licensee .

6.  Code section 2570 29 states, in pertlnent part:-

In addition to other acts constituting unprofessmnal conduct within the
meaning of this chapter, it is unprofessional conduct for a person licensed under
this chapter to do any of the following:

(2) Obtain or possess.in | violation of law, or prescribe, or, except as
directed by alicensed physician and surgeon, dentlst optometrist, or podiatrist, to
administer to himself or herself, or furnish or administer to another, any controlled
substance as defined in Division 10 (commencing with Section 11000) of the -

Health and Safety Code or any dangerous drug or dangerous device as deﬁned in
Section 4022

(b) Use to an extent or in a manner dangerous or 1n3ur10us to himself or
herself, to any other person, or to the public, or that impairs his or her ability to -
conduct with safety to the public the praetlce authorized by his or her license, of
any.of the following:

(D A controlled substance as defined in Division 10 (commencmg with
Section 11000) of the Health and Safety Code
11
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7. Code section 480 states, in pertinent part:

(a) A board may deny a license regulated by this code on the grounds that
the applicant has one of the following: A
(1) Been convicted of a crime. A conviction within the meaning of this
section means a plea or verdict of guilty or a conviction following a plea of
nolo contendere. Any action which a board is permitted to take following the
~ establishment of a conviction may be taken when the time for appeal has elapsed,
~ or the judgment of conviction has been affirmed on appeal, or when an order
. granting probation is made suspending the imposition of sentence, irrespective
of a subsequent order under the provisions of Section 1203.4 of the Penal
Code. .

(3) Done any act 'which if done by a licentiate of the business or profession
in question, would be grounds for suspension or revocation of license, '

.- . The board may deny a license pursuant to this 'sjl_ibdi\'/ision only if the
crime or act is substantially related to the qualifications, functions or duties
of the business or profession for which application is made . . .-

8. Code section 4060 states:

~ No person shall possess any controlled substance, except that furnished to
a person upon the prescription of a physician, dentist, podiatrist, optometrist,
veterinarian, or naturopathic doctor pursuant to Section 3640.7, or furnished
pursuant to a drug order issued by a certified nurse-midwife pursuant to Section
2746.51, a nurse practitioner pursuant to Section 2836.1, a physician assistant
pursuant to Section 3502.1, a naturopathic doctor pursuant to Section 3640.5, or
a pharmacist pursuant to either subparagraph (D) of paragraph.(4) of, or clause
(iv) of subparagraph (A) of paragraph (5) of, subdivision (a) of Section 4052.
* This section shall not apply to the possession of any controlled substance by a
manufacturer, wholesaler, pharmacy, pharmacist, physician, podiatrist, dentist,
~ optometrist, veterinarian, naturopathic doctor, certified nurse-midwife, nurse
. practitioner, or physician assistant, when in stock in containers correctly
~ labeled with the name and address of the supplier or producer.

Nothing in this section authorizes a certified nurse-midwife, a nurse
practitioner, a physician assistant, or a naturopathic doctor, to order his or
her own stock of dangerous drugs and devices. . ‘

9.  Health and Safety Code section .11A1>70 stafes that no person shall prescribe, |

administer, or furnish a controlled substance for himself.

'10. - Wisconsin Statutes, section 961 .41; states, in pertinent part:

, (3g) POSSESSION. No person may possess or attemipt to'possess a
, con’grolled substance or a controlled substance analog unless the person obtains
the substance or the analog directly from, or pursuant to a valid prescription or

-
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order of, a practitioner who is acting in the course of his or her professional
practice, or unless the person is otherwise authorized by this chapter to possess the
substance or the analog. Any person who violates this subsection is subject to the
following penalties:

(e) Tetrahydrocannabinols. If a person possesses or attempts to possess

tetrahydrocannabinols included under s, 961.14 (4) (1), or a controlled substance

- analog of tetrahydrocannabinols, the person may be fined not more than 1,000-or
imprisoned for not more than 6 months or both upon a first conviction and is -

. guilty of a Class I felony for a 2nd or subsequent offense. For purposes of this
paragraph, an offense is considered a 2nd or subsequent offense if, prior to the

. offenders conviction of the offense, the offender has at any time been convicted of
any felony or misdemeanor under this chapter or under any statute of the United
States or of any state relating to controlled substances, controlled substance
analogs, narcotic drugs, marijuana, or depressant, stimulant, or hallucinogenic
drugs ... .

CONTROLLED SUBSTANCE AT ISSUE

11. . “Marijuana” is a Schedule I_conﬁ*olled substance as designated by Health
and Safety Code séction 11054, subdivision (d)(13).
| FIRST CAUSE FOR DENIAL

- (Criminal Convictioh) .

_ 12. Resbonden‘[’s applicati_on' for an occupational therapist license is subject to
denial pursuént to Code sectidns 257’0.28, subdivision (e), 480, subdivision. (a)(1), and 480,
subdivision (a)(3), in that on or about March 18, 2005, in the criminal proceeding titled State of
Wisconsin v.. Benjamin Thomas Jayne (Circuit Ct. Waukesha County, WI, 2005, Case -

No. 2005CF127), Respbndent pled guilty to violating Wisconsin Statutes, section 961 41,
sﬁbdivision (3 g)(e) (po.ss.ession"of tetrahydrocannabinois, a misdemeanor), a crime substantiall'y
related to the qualifications, functions, or duties of an occupational therapist. The ci"rcu.mstancesv
of the crime are as follows: ‘On'.or about February 6, 2004, Respondent purchased a 1/4 pound of
“nuggs”, a high grade form of marijuana, from an undercover officer with the Waukesha Police
Department for $1,200. |
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SECOND CAUSE FOR DENIAL
(Fraudulent, Dishonest, or Corrupt Act)

13. Respondent s application for an occupational theraprst hcense is subJect to

denial pursuant to Code section 2570.28, subdivision (h), in that Respondent committed a corrupt

act that 1s substantlally related to the quahﬁca‘uons functions, or duties of an occupatronal

therapist, as set forth in paragraph 12 above.

THIRD CAUSE FOR DENIAL

: (Unlavt'ful PosseSsion and'Self-Administration'of a Controlled Substance)
l4. ~ Respondent’s apphcat1on for an oocupatlonal therapist hcense 18 subject to |

denial pursuant to Code sections 480, subd1v1s1on (a)(3), and 2570 28, subdivision (a), on the
grounds of unprofessmnal conduct, as defined in Code section 2570.29, subdivision (a), in that

Respondent did the followmg
Possession of a Controlled Substance |
a. On or about February 6, 2004 Respondent possessed the controlled |
substance marijuana w1thout a valid prescription from a physwran dentist, podratrrst
optometrist, veterinarian, or naturopathl_c doctor, in violation of Code section 4060.
| “‘Self-Administration of Controlled Sul)stances:

b. - Onor about February 6, 2004, Respondent self-administered the controlled

substance marijuana without lawful authority therefor.

FOURTH CAUSE FOR DENJAL
(Use of a Controlled Substance to an Extent or in a M.anner
Dangerous or Injurious to Oneself and Others)
15.  Respondent’s application for an occupational therapist hcense is subject to

denial pursuant to Code sections 480, subdrvrslon (a)(3) and 2570.28, subdivision (a), on the

'grounds of unprofessional conduct, as defined in Code section 2570.29, subdivision (b)(l), in

that in and before February 2004, Respondent used the controlled substance marijuana to an

extent or in a manner dangerous or injurious to himself and/or others, as follows: Respondent
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eﬁgaged in illegal drug use and used marijuana for several months pfior to. his arrest for -
possession of marijuana on February 6, 2004 |
- ~ PRAYER
WHEREFORE, Complé_inant reques.ts that é hearing be held on the matters herein

alleged, and that following the hearihg, the California Board of Occupational Therapy is’sue a
déciéion: |

1. Denying the applyi‘cation of Benjamin Thomas J ayn‘_e for an occupational
fherapist license; | | |

2. Taking such other and further action as deemed necessary and'pfoper.-

HEATHER MARTIN
Executive Officer ,
California Board of Occupational Therapy

Department of Consumer Affairs
State of California

Complainant | '.

03506-110-SA2008307125

Statement of Issues. wpd

phd; 01/09/2009




